
 

 
 
 
 
 
The Honorable Matt Hall, Chairman 
Joint Select Committee on the COVID-19 Pandemic 
Michigan House of Representatives 
P.O. Box 30014 
Lansing, MI 48909-7514 
 
Re: Executive Order 2020-38 
 
Dear Chairman Hall: 
 

I write to you today as the former Nevada Attorney General, and current Outside Counsel to 
Americans for Public Trust. Americans for Public Trust is an independent, nonpartisan, nonprofit watchdog 
organization committed to restoring the people’s trust in those by whom they are governed. One avenue by 
which Americans for Public Trust compels government accountability is through requests for transparency 
made pursuant to the Freedom of Information Act (“FOIA”). FOIA requests have long been an important 
mechanism which provide access to public records and protect citizens from secretive backroom dealings. 
The need for transparency in government is essential while governments grapple with how to respond to the 
global pandemic brought about by COVID-19.  

 
As public concern mounted over the state’s handling of its contact tracing program, Americans for 

Public Trust submitted requests under Michigan’s Freedom of Information Act. Unfortunately, multiple 
requests were immediately put on hold until at least June 4th as a result of Executive Order 2020-38. See 
Exhibit A. By way of this Executive Order, Governor Gretchen Whitmer has all but halted the release of 
public records; temporarily suspending statutorily required time limits within which state agencies must 
respond to FOIA requests. Instead, she has declared that any consideration of a request need not be taken up 
until the expiration of Executive Order 2020-38 on June 4th, 2020. She has further delayed physical records 
from being produced until the expiration of Michigan’s state of emergency and disaster, which she declared in 
Executive Order 2020-33. Americans for Public Trust is not alone as requests of others have been arbitrarily 
shelved by the Governor’s order.1 

 
We urge the Joint Select Committee on the COVID-19 Pandemic to assist us in gaining transparency 

for all Michiganders. The Governor’s spokeswoman, Tiffany Brown, was recently quoted: “If departments 
claim they don’t need to respond by June 4, our office will look into it and make sure the order is correctly 
followed.”2 This Joint Select Committee is well positioned to demand the action promised. The transparency 
of Michigan’s state agencies is even more critical, as the Governor’s office is excluded from the requirements 
of public disclosure. Despite this heightened need, the Michigan Department of Health and Human Services 
instantly deferred our FOIA request until June 4th. We have serious doubts that the records we have 
requested are not obtainable in electronic format and therefore should not pose any health risk to the staff 
tasked with obtaining the requested records.  

 
Simply put, this is not difficult. The Michigan Department of Health and Human Services should be 

fully equipped to produce the records that we have requested in the interest of transparency. Someone in the 
Michigan government suggested a vendor to collect personal health records. Someone in the Michigan 
government decided that the proposed vendor was properly suited for the job. Someone in the Michigan 

 
1 Craig Mauger, Whitmer Order Easing Transparency Law Draws Scrutiny, The Detroit News, (Apr. 29, 2020). 
2 Id. 

https://www.detroitnews.com/story/news/local/michigan/2020/04/29/whitmer-order-easing-transparency-law-draws-suit-senate-scrutiny/3032960001/
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government approved and processed a no bid contract worth nearly $200,000 without any apparent 
administrative oversight, specifically without approval of the State of Michigan Emergency Operations 
Center. Someone in the Michigan government worked with the selected vendor(s) to create training materials 
and began collecting personal health records. Someone in the Michigan government decided to stop 
work on the contract as public reports began surfacing about the political data vendor collecting personal 
health records. Someone ordered that the contract be suspended. Someone knows where the collected public 
health records are now stored and if those records in fact reside with a partisan voter contact data firm. We 
simply want to know who the individuals are who made and executed these decisions that have led to the 
apparent improper use of tax dollars.  
 

It is our firm belief, that as the administration’s authority increases, so too should transparency 
increase. For the above-mentioned reasons, we respectfully submit this request to the Joint Select Committee 
on the COVID-19 Pandemic, encouraging a full review of the authority of Governor Gretchen Whitmer to 
issue Executive Order 2020-38 and the compelled production of records needed to inform the public about 
the now suspended contact tracing contract with Michigan Public Health Institute and Great Lakes 
Community Engagement. 
 
Sincerely, 

 
 
 

Adam P. Laxalt 
Outside Counsel 
Former Nevada Attorney General 
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Exhibit A. 

 
 
 

Thursday, April 30, 2020 at 17:38:38 Eastern Daylight Time

Page 1 of 1

Subject: MDHHS FOIA Request :: H005335-042220

Date: Wednesday, April 22, 2020 at 11:06:18 AM Eastern Daylight Time

From: MDHHS FOIA Records Center

To: Jennifer Franklin

RE: Public Records Request, Reference # H005335-042220

Dear Ms. Franklin,

This notice is issued in response to your request, legally received by the Michigan Department of  Health
and Human Services (Department) on April 22, 2020, requesting information under the Freedom of
Information Act (FOIA), MCL 15.231 et seq.
 
Due to the Department’s COVID-19 public health response efforts, your FOIA request will not be
processed at this time. Pursuant to Governor Whitmer’s Executive Order No. 2020-38, FOIA requests may
be deferred when COVID-19 response efforts, including compliance with emergency orders and mitigation
recommendations, interfere with the timely processing of  FOIA requests. Therefore, your request is
deferred to June 4, 2020. 
 
Data related to COVID-19 in Michigan is being published daily at www.michigan.gov/coronavirus.
 
Additionally, the Department is still processing some FOIA requests related to COVID-19 that do not
require the involvement of  front-line public health response personnel. Those requests are being published
in the Frequently Requested Records section of  the MDHHS Public Records Center.  Please check back
periodically, as new records will be made available on a rolling basis. 

 
The Department’s FOIA policies and procedures are available at Policies and Procedures.
 
Sincerely,

Bureau of  Legal Affairs
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Thursday, April 30, 2020 at 5:50:23 PM Eastern Daylight Time

Page 1 of 1

Subject: MDHHS FOIA Request :: H005350-042320

Date: Thursday, April 23, 2020 at 1:42:06 PM Eastern Daylight Time

From: MDHHS FOIA Records Center

To: Nathaniel Serslev

RE: Public Records Request, Reference # H005350-042320

Dear Mr. Serslev,

This notice is issued in response to your request, legally received by the Michigan Department of  Health
and Human Services (Department) on April 23, 2020, requesting information under the Freedom of
Information Act (FOIA), MCL 15.231 et seq.
 
Due to the Department’s COVID-19 public health response efforts, your FOIA request will not be
processed at this time. Pursuant to Governor Whitmer’s Executive Order No. 2020-38, FOIA requests may
be deferred when COVID-19 response efforts, including compliance with emergency orders and mitigation
recommendations, interfere with the timely processing of  FOIA requests. Therefore, your request is
deferred to June 4, 2020. 
 
Data related to COVID-19 in Michigan is being published daily at www.michigan.gov/coronavirus.
 
Additionally, the Department is still processing some FOIA requests related to COVID-19 that do not
require the involvement of  front-line public health response personnel. Those requests are being published
in the Frequently Requested Records section of  the MDHHS Public Records Center. Please check back
periodically, as new records will be made available on a rolling basis. 
 
The Department’s FOIA policies and procedures are available at Policies and Procedures.
 
Sincerely,
 
Donald Bierer
Bureau of  Legal Affairs
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Thursday, April 30, 2020 at 5:45:44 PM Eastern Daylight Time

Page 1 of 1

Subject: MDHHS FOIA Request :: H005355-042320

Date: Friday, April 24, 2020 at 1:46:15 PM Eastern Daylight Time

From: MDHHS FOIA Records Center

To: Nathaniel Serslev

RE: Public Records Request, Reference # H005355-042320

Dear Mr. Serslev,

This notice is issued in response to your request, legally received by the Michigan Department of  Health
and Human Services (Department) on April 24, 2020, requesting information under the Freedom of
Information Act (FOIA), MCL 15.231 et seq.
 
Due to the Department’s COVID-19 public health response efforts, your FOIA request will not be
processed at this time. Pursuant to Governor Whitmer’s Executive Order No. 2020-38, FOIA requests may
be deferred when COVID-19 response efforts, including compliance with emergency orders and mitigation
recommendations, interfere with the timely processing of  FOIA requests. Therefore, your request is
deferred to June 4, 2020. 
 
Data related to COVID-19 in Michigan is being published daily at www.michigan.gov/coronavirus.
 
Additionally, the Department is still processing some FOIA requests related to COVID-19 that do not
require the involvement of  front-line public health response personnel. Those requests are being published
in the Frequently Requested Records section of  the MDHHS Public Records Center. Please check back
periodically, as new records will be made available on a rolling basis. 
 
The Department’s FOIA policies and procedures are available at Policies and Procedures.
 
Sincerely,
 
Donald Bierer
Bureau of  Legal Affairs
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Thursday, April 30, 2020 at 5:46:03 PM Eastern Daylight Time

Page 1 of 1

Subject: MDHHS FOIA Request :: H005354-042320

Date: Friday, April 24, 2020 at 1:50:27 PM Eastern Daylight Time

From: MDHHS FOIA Records Center

To: Nathaniel Serslev

RE: Public Records Request, Reference # H005354-042320

Dear Mr. Serslev,

This notice is issued in response to your request, legally received by the Michigan Department of  Health
and Human Services (Department) on April 24, 2020, requesting information under the Freedom of
Information Act (FOIA), MCL 15.231 et seq.
 
Due to the Department’s COVID-19 public health response efforts, your FOIA request will not be
processed at this time. Pursuant to Governor Whitmer’s Executive Order No. 2020-38, FOIA requests may
be deferred when COVID-19 response efforts, including compliance with emergency orders and mitigation
recommendations, interfere with the timely processing of  FOIA requests. Therefore, your request is
deferred to June 4, 2020. 
 
Data related to COVID-19 in Michigan is being published daily at www.michigan.gov/coronavirus.
 
Additionally, the Department is still processing some FOIA requests related to COVID-19 that do not
require the involvement of  front-line public health response personnel. Those requests are being published
in the Frequently Requested Records section of  the MDHHS Public Records Center. Please check back
periodically, as new records will be made available on a rolling basis. 
 
The Department’s FOIA policies and procedures are available at Policies and Procedures.
 
Sincerely,
 
Donald Bierer
Bureau of  Legal Affairs


